
33 

Federal Railroad Administration, DOT § 209.329 

§ 209.327 Appeal. 
(a) Any party aggrieved by an initial 

decision issued under § 209.323 may file 
an appeal. The appeal must be filed 
within 35 days of issuance of the initial 
decision with the Federal Railroad Ad-
ministrator, 400 Seventh Street, SW., 
Washington, DC 20590. A copy of the ap-
peal shall be served on each party. The 
appeal shall set forth objections to the 
initial decision, supported by reference 
to applicable laws and regulations, and 
with specific reference to the record. If 
the Administrator has played any role 
in investigating, prosecuting, or decid-
ing to prosecute the particular case, 
the Administrator shall recuse him or 
herself and delegate his or her author-
ity under this section to a person not 
so involved. 

(b) A party may file a reply to an ap-
peal within 25 days of service of the ap-
peal. If the party relies on evidence 
contained in the record for the reply, 
the party shall specifically refer to the 
pertinent evidence in the record. 

(c) The Administrator may extend 
the period for filing an appeal or a re-
sponse for good cause shown, provided 
the written request for extension is 
served before the expiration of the ap-
plicable period provided in paragraph 
(c) or (d) of this section. 

(d) The Administrator has sole dis-
cretion to permit oral argument on the 
appeal. On the Administrator’s own 
initiative or upon written motion by 
any party, the Administrator may de-
termine that oral argument will con-
tribute substantially to the develop-
ment of the issues on appeal and may 
grant the parties an opportunity for 
oral argument. 

(e) The Administrator may affirm, 
reverse, alter, or modify the decision of 
the presiding officer, or may remand 
the case for further proceedings before 
the presiding officer. The Adminis-
trator shall inform the parties and the 
presiding officer of his or her decision. 

(f) The decision of the Administrator 
is final, constitutes final agency ac-
tion, and is not subject to further ad-
ministrative review. 

§ 209.329 Assessment considerations. 
(a) Proof of a respondent’s willful 

violation of one of the requirements of 
parts 213 through 236 (excluding parts 

225, 228, and 233) of this title estab-
lishes a rebuttable presumption that 
the respondent is unfit to perform the 
safety-sensitive functions described in 
§ 209.303. Where such presumption 
arises, the respondent has the burden 
of establishing that, taking account of 
the factors in paragraph (b) of this sec-
tion, he or she is fit to perform the 
foregoing safety-sensitive functions for 
the period and under the other condi-
tions, if any, proposed in the notice of 
proposed disqualification. 

(b) In determining respondent’s lack 
of fitness to perform safety-sensitive 
functions and the duration and other 
conditions, if any, of appropriate dis-
qualification orders under §§ 209.309, 
209.323, and 209.327, the factors to be 
considered, to the extent: Each is perti-
nent to the respondent’s case, include 
but are not limited to the following: 

(1) The nature and circumstances of 
the violation, including whether the 
violation was intentional, technical, or 
inadvertent, was committed willfully, 
or was frequently repeated; 

(2) The adverse impact or the poten-
tially adverse impact of the violation 
on the health and safety of persons and 
the safety of property; 

(3) The railroad’s operating rules, 
safety rules, and repair and mainte-
nance standards; 

(4) Repair and maintenance standards 
adopted by the industry; 

(5) The consistency of the conditions 
of the proposed disqualification with 
disqualification orders issued against 
other employees for the same or simi-
lar violations; 

(6) Whether the respondent was on 
notice of any safety regulations that 
were violated or whether the respond-
ent had been warned about the conduct 
in question; 

(7) The respondent’s past record of 
committing violations of safety regula-
tions, including previous FRA warn-
ings issued, disqualifications imposed, 
civil penalties assessed, railroad dis-
ciplinary actions, and criminal convic-
tions therefor; 

(8) The civil penalty scheduled for 
the violation of the safety regulation 
in question; 
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